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The expendibles: do sports people
really assume the risk of injury?!

Part one?

by Steve Cornelius®

Introduction

Sport has been a significant aspect of
human society since the earliest times.
Ancient rock art depicts scenes of cave
people apparently competing in running,
swimming, archery and wrestling while
spectators look on.* And the practise of
constructing sports stadia to host competi-
tions and spectacles dates back to the ear-
liest civilisations.’

It is probably fair to say that sports inju-
ries have also been part and parcel of hu-
man society since ancient times. In this re-
gard Spivey?® explains that the Greek word
“agon, or contest [...] leads to our word
“agony” as often “events were contested
to the point of serious injury and fatality”.
It is also generally accepted that the roots
of modern sports medicine can be traced
back to the Greek sports-coach-turned-
physician, Herodicus, who pioneered the
treatment of athletes in the fifth century
BC.? But ancient sports medicine was
aimed not so much at the rehabilitation of
injured athletes as ensuring optimal per-
formance during the contest. In the quest
for victory, athletes were expendable.’

This notion of expendable athletes has, to
some extent, remained with us throughout
the ages. Today, sports people believe in
“no pain no gain” as an acceptable by-
product of sport.'” When asked why, for-
mer Dallas Cowboys running back Em-
mitt Smith said:!!
“You do it for the game. You do it for
the sake of your teammates. You do it
because it’s your team. Should you be
out there? The answer's probably not.
Would I do it again? Yes, I would. But
that’s football. Thats the way I was
raised. If you can't play with pain, you
can't play the game.”

Lawyers rationalise it with volenti non

fit iniuria: consent to injury or voluntary
assumption of risk. Despite many centu-
ries of change, the message has remained
essentially the same: if you play and get
hurt, that is generally your problem.

The aim of this article is, therefore, to re-
flect on the existing legal and management
practices relating to sports injuries and to
analyse consent to injury as a viable de-
fence against civil claims resulting from
sports injuries.

History

This acquiescence to the expendability of
athletes endured in Europe throughout the
Middle Ages,'? into the Renaissance'3 and,
eventually, became the accepted norm in
modern legal systems derived from old
Roman law.!

It also became the norm in common law
jurisdictions as well. The concept of civil
liability was not well developed in medi-
eval English law and a person was only
liable for causing an injury to another if
it amounted to a trespass in breach of the
King’s peace.”” Since King James I is-
sued the Declaration of Sports in 1618,
it can be assumed that participation in
lawful sports at the time would not have
amounted to a breach of the King’s peace
and there would consequently have been
no liability for injuries sustained in such
sports.

From this, the English courts in the 19th
century eventually developed the mod-
ern doctrine of implied sporting consent,
which exempts participants from liability
for sports injuries, as long as the rules of
the sport are lawful and the players ob-
serve the rules and practices of the par-
ticular sport.'’

Administration of sport

The notion of expendable athletes has also
underpinned the administration of sport
throughout the ages. Modern sports de-
veloped during the nineteenth century as
the public schools and universities in Eng-
land, in a quest to compete with each other
on the sport’s field, began to standardise
the rules of sports.'® But these standard-
ised rules were mostly aimed at setting
uniform sizes of playing fields, provid-
ing some measure of order to matches
and separating players from spectators.'”
Player safety was not of much concern.
And for the most part, this remained the
position until the dawn of the 21st century.

No sport has exposed this resignation to
the expendability of athletes more acutely
than motorsport. In the 1960s and 1970s,
it was said that “[tlwenty-five drivers start
every season in Formula One and each
year two [...] die”.*® At the time, replacing
dead or critically injured drivers seemed
to have almost become the norm for mo-
torsports teams. Niki Lauda has always
lamented the fact that, after his near-fatal
crash in 1976, he had hardly reached the
hospital with his condition largely still
unknown, when the Scuderia Ferrari team
had already pronounced him dead and be-
gun to negotiate with other drivers in a bid
to find a permanent replacement for him.?!

As dangerous as it may seem, motorsport
is by no means the only sport with a long
list of fatalities on the playing field. It
seems that almost every sport has a cheq-
uered history that would justify its own
“war memorial” with the names of fallen
athletes.?? And that accounts only for the
fatalities. The list of debilitating injuries
is even longer and there are innumerable
short-term injuries which require athletes
to be withdrawn from training or partici-
pation for one or more sessions. But the



games must go on and every injured or
deceased athlete will be replaced... and
eventually forgotten.

Yet, in many ways, sport is not unique in
this regard. It is often said that sport is a
microcosm of society,”® although Bill-
ings, Butterworth and Turman?* are of the
opinion that “in the modern day, there are
many instances in which the inverse also
holds true as society is often a microcosm
of sport”. Be that as it may, sport provides
a mirror on society and the same cultures,
issues and problems that occur in society
are also reflected in sport and vice versa.
Therefore, the notions of expendability
and replaceability of athletes merely re-
flect larger social phenomena which are
by no means peculiar to sport. Duina? ex-
plains that:

“we deem those who try hard to be win-
ners: because we as a society benefit the
most if people push themselves as hard
as they can, even when this may hurt
them in various ways. People who try
hard are likely to work harder, gener-
ate more goods and services (including
entertainment for us), create jobs, pay
more taxes, and much more. It matters
little that, after squeezing themselves
for a long time, those people will “burn
out,” or that, by fully dedicating them-
selves to one task, they will neglect oth-
er aspects of their lives, their loved ones
or friends, or their other interests and
passions. From the point of view of the
“system”, people are expendable and
replaceable resources — and, given what
is needed at a given point in time, they
should be exploited to the maximum.
This is especially the case if they happen
to be self-motivated, if they learn from a
young age — as we try to ensure through
our school system and other venues — to
embrace our love for effort.”

In sport, “high self~-motivation is a charac-
teristic of many champions [that ...] can be
consciously manipulated”*® Professional
sports clubs and leagues rely on this abili-
ty to manipulate and exploit the self-moti-
vation of elite athletes. The co-founder of
the College Athletes Players’ Association
in the United States, Kain Colter, summa-
rised it this way:

“The 5 am workouts and conditioning
sessions aren 't televised. The late-night
film sessions are not seen by anyone

outside the team. [...] The difficulty of

balancing a full-time job with a full-
course schedule is not glamorized. The

wear and tear that the player’s body
endures throughout the year is seen as
a badge of honor. The concussions, sur-
geries and broken bones become just a
part of the game.

And society loves to see its heroes push
themselves beyond human abilities to
achieve almost supernatural feats. That is
why:

“Ipllayers who play with pain are la-
beled courageous even if they risk per-
manent injury. Those who overtrain
may be admired for their dedication
until their overtraining interferes with
their performance. Eating disorders,
particularly among female athletes,
are prevalent in certain sports in which
body weight is a factor, even though
these disorders may lead to death. Phys-
ical courage is expected, particularly of
males as proof of their manhood. Risk
taking without regard for the conse-
quences is admired. Players who shy
away from physical danger are labeled
unworthy of the fraternity of male ath-
letes.

That is why the exploits of Franz Beck-
enbauer during the 1970 World Cup semi-
final is still applauded today as one of the
most inspirational football stories. Beck-
enbauer had broken his clavicle during the
match but continued to play for more than
thirty minutes with his arm in a sling.?

That is why cyclist Tommy Simpson, who
died on Mont Ventoux during the 13th
stage of the Tour de France in 1967, is still
very much celebrated for refusing to quit
when he had fallen off his bicycle and re-
portedly said “Put me back on my bike”3°
despite being at death’s door.>' Simpson’s
death was almost immediately blamed
on the use of drugs and, while there were
traces of amphetamines in his body and
tubes of amphetamines were found in
his pockets,*? no inquest was ever held in
France or Britain and no clear scientific
link between the drugs and his death has
ever been established. In fact:

“Simpson was perfectly capable of rid-
ing himself to death without drugs in
his system. He became “twice the man”
when he pulled on the Union jack jersey
[...] and was prepared to ride himself
“into unconsciousness”’ for his coun-

t”y 2733

The official cause of death was heart fail-
ure due to dehydration and exhaustion.’*

In this, the team management who insisted
that Simpson, who had been struggling
to eat and suffering from diarrhoea and
stomach pains since the 10th stage,’ must
improve his overall performance and the
crew that put Simpson back on his bicy-
cle, when he was clearly at the end of his
strength, played a much larger part in his
demise than any drugs could have done.
And yet, hardly anyone has ever laid the
blame on the management and crew who
kept pushing him on. And the Tour contin-
ued without Simpson...3¢

Unsuccessful claims

No team manager or crew member has
ever been held liable for the death or seri-
ous injury of an athlete and initial attempts
to hold sports federations liable for cata-
strophic injuries, have largely met with
failure. Even in situations where team
managers had insisted that racing drivers
compete despite the drivers’ complaints
that cars were unsafe to drive, state and
sports authorities alike, seemed to have
cared less when the inevitable occurred.’’
The same applies to almost all other
sports.$

There seems to be an almost universal ac-
ceptance that sports federations and clubs
can do no wrong. Players, who choose to
take part in sport, are aware of the risks of
injury (or death) and should not complain
if that risk is realised. It is for this reason,
in the Australian case of Agar v. Hyde®,
that rugby players who had sustained se-
vere neck injuries, when scrums were
formed improperly, unsuccessfully sought
to hold rugby authorities liable for failing
to ensure that scrums were safe. Gaudron
J indicated*’ that rugby was notorious as a
dangerous sport where players often made
violent contact with each other. Players,
who participate in rugby and particularly
front row forwards, run the risk of injury
and the claimants could not have been un-
aware of these risks. As a result, the High
Court of Australia dismissed their claims.

English courts have followed suit. In
Simms v. Leigh Rugby Football Club Ltd"'
a tackled player who broke his tibia and
fibula when he hit a wall separating the
spectators from the playing field, failed in
his bid to claim damages from the rugby
club that owned the field. Wrangham J
ruled that the field complied with all the
laws of rugby and, therefore, the claim
could not succeed.



More recently, the English Court of Ap-
peal held that a rugby club, which shared
facilities with a cricket club, was not liable
when a peg placed on the field to mark the
boundary of the cricket pitch, caused an
injury to the knee of a player.*> The court
concluded that an inspection of the pitch
was done as required by the laws of rugby
and that a court “must not be too astute to
impose duties of care which would make
rugby playing as a whole more subject to
interference from the courts than it should
be”. B

It is noteworthy in these cases that none
of the courts reviewed the applicable laws
of rugby to determine whether those laws
were reasonable and lawful. The courts
seemed to have merely accepted the stand-
ing of those laws and, as a consequence,
that the sports clubs or federations con-
cerned acted lawfully when they complied
with those laws.

This submission to the rules or laws of
sport and the reluctance to impose liabil-
ity where a participant gets injured, based
on the principles of assumption of risk,
seem to have become global norms. In
cases across the globe, attempts to impose
liability for injuries on sports federations,
clubs or fellow competitors, have largely
met with resistance from the courts.

In New York, criminal proceedings were
instituted when a boxer died as a result of
injuries sustained during a bout.** Ross J
explained that, where the rules and cus-
toms of a sport were reasonable and all
the participants agreed to the rules, there
should not be liability for any injury or
death which occurred in the course of that
sport. The jury found that the rules of box-
ing were reasonable, that the blows to the
opponent took place within the bounds
of those rules and acquitted the accused.
This is despite the fact that “boxing [...]
not only permits, but rewards ultimately
the causing of grievous or actual bodily
harm” %

On the same basis, a Californian court
concluded that someone, who partici-
pates in active sport, assumes the risk of
injuries that fall within the range of the
ordinary activity involved in the sport.*
In this case, a football player who injured
her hand and eventually had her finger
amputated as a result of a collision on the
pitch, failed in her bid to hold the other
player liable. The California Court of Ap-
peals confirmed this principle when it held
that, neither the owners of a race course,

nor the owners, trainer and jockey of the
other horse, was liable when the plaintiff
exercised his racehorse and collided with
the other horse.*’ And neither could a golf
player claim when she was struck by a ball
that was mishit by another golf player.*®

In Saskatchewan, the Court of Appeals
found® that someone, who participates in
an ice hockey match, agrees to the physi-
cal contact associated with ice hockey and
assumes the risk of injury. In this case,
the court took a significant further step
when it ruled that the assumption of risk
goes beyond the rules of the game and
would also include transgressions of the
rules that are a regular feature of the sport
and falls within the generally accepted
standards according to which the sport is
played. As a result, a player who rammed
his opponent into the safety screen was ac-
quitted. Similarly, two ice hockey players
who competed aggressively for the puck,
so that tempers flared and a punch-up en-
sued, were acquitted, because the court
found that they had acted instinctively in
the heat of the moment and that their con-
duct fell within the bounds of what could
reasonably be expected of professional
hockey players.>

The German Federal Supreme Court fol-
lowed’! a similar approach when a foot-
ball player instituted a claim for a broken
ankle that resulted from a tackle during
a football match. The court held that, by
participating in football, players accept
that injuries are an unavoidable part of the
game as players compete for the ball and
often have to make split second decisions.
Players assume the risk for such injuries
when they take to the playing field, even
where an opponent commits basic viola-
tions of the rules due to over-cagerness,
lapse of concentration, lack of skill, or fa-
tigue. The court added that assumption of
risk is judged objectively, so that any sub-
jective reservations that a particular player
may have had, are irrelevant.>

This approach was subsequently con-
firmed in later cases dealing with injuries
which a basketball player sustained as a
result of a personal foul committed against
him;> head injuries sustained when a cy-
clist fell and hit his head against a guard
rail during a road race;* and damages sus-
tained as a result of a collision during a
Porsche Cup motor race.>

In similar fashion, a court in South Africa
declined to hold a squash player liable for
injuries sustained when he accidentally hit

his opponent on the eye.’® The court held
that, consenting adults, who engage in
lawful sport, assume the risk that they may
suffer injuries at the hands of other partic-
ipants.”” The court further explained that
injuries of the nature under consideration
in this case, can reasonably be expected in
a social match played between two ama-
teurs. As a result, the defendant could not
be liable for the injury.’® The outcome was
the same when a golfer mishit the ball,
which struck another player against the
head, so that she lost her eye as a result.”
Nor was the operator of a race track held
liable after a spectator was killed when a
race car crashed through a gate where the
spectator was standing.®

Actions to hold sports federations, athletes
and others liable for injuries have mostly
failed in various jurisdictions, because
there seems to be a general acceptance of
the maxim volenti non fit iniuria and the
doctrine of voluntary assumption of risk.®'
Badouin and Linden® explain that:

“[c]ourts have often applied (especially
in relation to the practice of sports) the
principle volenti non fit injuria, accord-
ing to which victims must assume the
normal consequences of exposing them-
selves to dangerous activities and can-
not recover [...].”

Hartley® also explains that:

“li)f participants agreed implicitly or
explicitly to assume, or accept or agree
to the ordinary risks inherent in a sport
activity, if they are injured or harmed as
a result of those risks, they cannot then
sue for such injury or harm.”

As already mentioned, the universal mes-
sage essentially seems to be: if you play
and get hurt, that is generally your prob-
lem. For this reason, it would appear futile
to consider legal action to recover com-
pensation or damages as a result of sports
injuries.

Analysis

As explained above, in cases where claims
are brought on the basis of sports injuries, it
would appear that courts in general submit
to the rules or laws of the sport concerned.
The reason for this is that participation in
any form of organised sport, whether as a
beginner, amateur or professional player,
takes place in terms of a contractual re-
lationship between the sports federation,



sports league, sports club, organiser and
players.** This contractual relationship is
expressed, inter alia, in the rules or laws
of the particular sport and players, there-
fore, agree to play in accordance with
those rules. In this regard it is important
to note that, in the law of contract, there is
a presumption that parties intend to con-
clude a lawful contract and that the parties
have contracted in accordance with exist-
ing law.%

This means that, in the context of sport,
it is also presumed that the rules or laws
of the sport, as contractual terms to which
the parties have agreed through their par-
ticipation, are in accordance with existing
law. Accordingly, it is also assumed that
the rules or laws of sport are valid and
lawful, unless the party, who alleges other-
wise, can convince a court that a particular
rule is unlawful and, therefore, unenforce-
able or void. The onus rests on the party
disputing the validity of a particular rule,
to provide the necessary proof on which a
court can legitimately hold that a certain
rule is unlawful.®

Although the contractual relationship be-
tween the parties often does not feature as
such in cases of claims based on sports in-
juries, it is important to keep in mind that
the legal relationship, in the case of organ-
ised sport, is of a contractual nature. In the
case of social participation, such as where
friends or relatives play with each other
for mere entertainment or recreation, the
position will likely be different. It is gen-
erally accepted that a mere social engage-
ment does not give rise to the conclusion
of a valid contract. Therefore, Hutchinson
and Pretorius®’ correctly explain:

“A and B agree to play tennis together
on Saturday afternoon. [...] Quite clear-
ly [...] these agreements could [not] be
enforced in a court of law as binding
contracts. [...] A moment’s reflection
will reveal that the parties to social and
domestic agreements do not intend their
agreements to give rise to legally bind-
ing obligations.

With social participation in sport, one
does not find the contractual relation-
ship which is present in organised sports
and social players do not necessarily
adhere to all the rules of a particular
sport. This can have important conse-
quences when a court must consider a
case pertaining to sports injuries.”’

It is against this background that consent

as a defence to a claim for a sports injury
should be considered. Neethling and Pot-
gieter®® explain that:

“[clonsent takes two forms: consent to
injury and consent to (or acceptance of)
the risk of injury. Since both are forms
of the same ground of justification, the
same principles apply to each.

In the case of consent to injury, the in-
jured party consents to specific harm
[...] eg [...] the rugby prop-forward
consents that his opponent may scrum
against him [ ...]

In the case of consent to the risk of in-
jury the injured party consents to the
risk of harm caused by the defendants
conduct.”®

If the cases referred to above are con-
sidered, it would appear that both forms
of consent can be relevant in relation to
sports injuries. An athlete agrees to play
by certain rules and thereby also agrees
to any obtrusion that occurs strictly in ac-
cordance with the rules. But the athlete
also assumes the risk that other harm, such
as physical injury, can possibly occur in
the course of the game.

For example, a rugby player agrees that, in
the course of a match, he may be tackled
if he is in possession of the ball because
the rules provide as much. But the play-
er also assumes the risk that when he is
tackled, he may fall badly and, in the pro-
cess, might sustain an injury to his knee
or shoulder. Similarly a judoka agrees that
her opponent might throw her on her back
in an ippon or pin her to the ground be-
cause the rules of judo provide for that.
The judoka also accepts the risk that, in
the process, she might sustain an injury if
she lands or lies awkwardly.

It is, however, important to note that par-
ticipation in sport, in itself, does not es-
tablish consent as a comprehensive de-
fence against all claims for sports injuries.
Claims for sports injuries have apparently
thus far failed, to a substantial extent, be-
cause conduct, that would otherwise have
been unlawful, can be excused on the
basis that the participants in a particular
sport consented to the risks generally as-
sociated with that sport.

Consent is a unilateral act, with the result
that it is not necessary to determine wheth-
er there is any agreement between the in-
jured player and the player who causes

the injury.”” As a German court correctly
remarked, consent is determined objec-
tively, so that any subjective reservations
that a player may have, are irrelevant.”!

This means that consent cannot merely
exist in the mind of the player, but must,
in one way or another, be made visible to
the outside world. Consent can often be
inferred from the behaviour of the con-
senting player and is, therefore, usually
given tacitly. The mere fact that a player
participates in sport, can justify the con-
clusion that the player concerned consents
to the dangers and risks inherent in the
particular sport. In other words, the ques-
tion is whether a reasonable person can in-
fer from the conduct of the player that the
player should have foreseen the risks and
dangers inherent in the sport’ and, there-
fore, has assumed the risks and dangers
associated with the sport.

But since consent is granted unilaterally,
it can also be withdrawn unilaterally, with
the result that any harm that may then oc-
cur would indeed be unlawful.” Since the
existence of consent is determined ob-
jectively, the revocation of consent must
also be determined objectively. A boxer,
for example, consents to assume the risks
and dangers inherent in boxing, but if the
boxer should throw in the towel during
a bout, this consent is clearly withdrawn
and the opponent may not deliver any fur-
ther blows to that boxer.

Consent is ajuristic act that limits the rights
of the consenting player.”* This means that
consent only serves as a defence against a
claim by the consenting player and does
not apply to claims by third parties. Here
it is important to note that the same act (or
omission) may cause harm to more than
one person and could, therefore, constitute
multiple wrongs committed against multi-
ple parties. If a player is injured while par-
ticipating in sport, it is not only the player
who may potentially have a claim against
the offender who caused the injury. Other
parties, who suffer harm or prejudice as
a result of the injury, may also have po-
tential claims against the perpetrator.
Here one can think of the dependents of
the injured player, the club that employs
a professional player, or the player’s sup-
port staff, to name but a few. The player,
however, cannot, when he consents to the
risks associated with the sport, thereby
also exclude the separate claims of all
third parties.”

But if this is the case, why then did the



claim of the widow fail in Van Wyk v.
Thrills Incorporated (Pty) Ltd,’® where a
spectator was fatally injured when a rac-
ing car crashed through a gate? The an-
swer is simply that the plaintiff had failed
to prove that the defendant, the owner of
the racetrack, was negligent.”” The court
held that the defendant had taken all rea-
sonable precautions to ensure the safety of
spectators and the court did not even con-
sider the defence of consent.”

(End of part one)

An earlier Afrikaans version of this article
appeared on Litnet Akademies Regte at www.
litnet.co.za/wat-die-drome-nie-genees-nie-kan-
toestemming-tot-benadeling-steeds-aanspreeklik-
heid-weens-sportbeserings-uitsluit (accessed on
11 September 2015).

Part two of this article will be published in the
March 2016 issue of GSLTR.
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