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The legal nature of media rights
in sport: part one'

P

by Steve Cornelius®

Introduction

Since the beginning of the twentieth cen-
tury sport has developed into an enormous
global industry. In 1912 twenty interna-
tional sports events took place worldwide
and this number included the summer
Olympic Games in Stockholm. By 2005,
a year in which no Olympic Summer or
Winter Games were held, the number of
international sports events had grown to
more than 1000 per year or an average
of more than three per day.’> This means
that, at any given time, there is at least
one international sports event taking place
somewhere on earth. One can therefore,
to borrow an old saying from the British
Empire, claim that the sun never sets on
the sports fields of the world.

With so much sport taking place daily it is
inevitable that sport will be an important
element of the world economy. The an-
nual worldwide spend on sport totals ap-
proximately € 600 billion.* This includes
a global market for sports goods with an
annual value of about € 250 billion.’ The
annual income that sports federations
worldwide earn from gate money, spon-
sorships, media fees and commerciali-
sation exceeds € 100 billion.® By far the
greatest single contributor to this income
— approximately € 60 billion per year — is
the fees that sports federations impose on
media networks for sports broadcasts.” It
is therefore no wonder that sports federa-
tions jealously guard over the so-called
media rights which they supposedly own.

Initially it was reasonably easy to control
the broadcasts of sports meetings. Until
quite recently it was very expensive to
broadcast sports live or otherwise as such
broadcasts were only possible with the
use of expensive bulky equipment which
was transported to sports meetings in large
trucks. If a television network or radio sta-
tion had obtained the so-called broadcast-
ing rights for a specific sports event, the
only infringement that could have taken
place was if another network or station

would have tried to also broadcast the
event. On the whole, television networks
and radio stations honoured the exclusiv-
ity of broadcasting rights and cases where
competitors tried to infringe on the rights
of others were few.®

The technology of the twenty-first century
has, however, greatly changed things. So-
phisticated camera equipment has become
reasonably compact and inexpensive and
anyone with a cell phone can nowadays
virtually immediately distribute images or
commentary of a game over the internet.
In addition, equipment capable of inter-
cepting television signals is also generally
available with the result that it is not very
difficult to distribute images on the inter-
net without the knowledge of the broad-
caster.’ Sports federations and networks
that have obtained the rights to broadcast
sports meetings must thus continuously
guard against efforts that threaten to preju-
dice the exclusivity of their rights.

In addition, the enormous amounts of
money which networks pay for the so-
called media rights have led to internal
conflicts in some sports. The owners of
sports clubs have not been content to see
how the income from broadcasts landed
in the purses of national or international
sports federations.!® Everyone involved
in a particular sport now wants to share in
the riches which are generated from media
rights.!!

An additional consequence of the astro-
nomical amounts networks are willing
to pay for media rights for especially the
more popular sports, is that public net-
works with their limited means cannot
compete with the pay channels of satel-
lite and cable networks.'? This has again
led to great dissatisfaction amongst sports
enthusiasts as the majority of them can-
not afford the high subscription fees of the
pay channels and are therefore excluded
from the broadcasts of their favourite
sports meetings." In the end telecommu-
nication and competition authorities in
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different jurisdictions had to intervene to
limit the monopolies of pay channels and
ensure that the masses could still access
their favourite sport on the box.'

All these problems and challenges require
that the so-called media rights for sports
events must come under review. This arti-
cle will mainly address three fundamental
issues. Firstly it is essential to establish
if any media rights with respect to sports
events do in fact exist. In other words,
are there any significant interests, which
should be safeguarded, that are inherent in
sports events and in the run of play on the
field that could provide the foundation ac-
cording to which stadium owners, sports
federations, sports clubs, sports leagues,
promoters or participants can lawfully
control or even prevent media coverage of
sports meetings. Secondly, if such rights
do exist, it has to be established what the
nature and extent of those media rights
are. Thirdly, it is important to establish to
whom these media rights belong and as a
result thereof who is entitled to dispose of
it and collect the profit.

These questions around media rights in
sport have not in any way gained perti-
nent attention in the South African law,
neither by way of legislation nor through
judgments of the courts. In the absence of
any legislation which directly addresses
the above questions, the common law po-
sition in South Africa requires further re-
flection. In the first place this requires a
historic overview to establish if any sup-
port for the recognition of a protectable
proprietary interest can be found in the
Roman, Roman-Dutch or old English law.
As sports broadcasts are a relatively new
phenomenon, the historic overview would
not be complete without investigating the
historic origin of the controversy around
sports broadcasts. It is indeed essential
to establish why the issues originated in
practice and how the need for meaningful
solutions developed.

In the light of the lack of attention that
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media rights have so far enjoyed in the
South African law, it would make sense
to supplement the historical overview
with a comparative law review to estab-
lish how other jurisdictions, where ques-
tions around media rights have been con-
sidered, attended to the controversy and
what solutions, if any, had been found for
the problems. Here one could especially
investigate the position in legal systems
which have close historical ties with the
South African law, such as the English and
Dutch law, legal systems of countries with
which South Africa has strong sporting
ties, such as Australia, as well as coun-
tries which are world leaders in the field
of sport like the United States of America,
Germany and France. From this point of
departure the South African law can be in-
vestigated.

Historical overview

Sports broadcasts originated as a result
of the erection of telegraph networks."
Operators like Western Union kept sports
enthusiasts informed about the progress of
baseball matches by relaying the score at
the end of each innings to telegraph offices
throughout the United States of America.'¢
The development of telephone networks
enabled the more frequent relay of the
progress of games per telephone to sports
enthusiasts who wanted to phone in.!”

The first live radio broadcast of a sports
event took place on 4 April 1921 when a
radio station in Pittsburgh broadcast live
commentary on the boxing match between
Johnny Dundee and Johnny Ray from the
Pittsburgh Motor Square Garden to listen-
ers in the Pittsburgh area.'® This was fol-
lowed in 1936 by the first live television
broadcast of sport when sports enthusiasts
at 21 public television halls in Berlin and
Potsdam watched the 100m sprint during
the Olympic Games in Berlin and saw
how the legendary Jesse Owens won the
first of his four gold medals.”” Eventu-
ally more than 72 hours of live broadcasts
were televised to the television halls dur-
ing that event.?

As sports broadcasts are a relatively new
development one would expect to find lit-
tle guidance in Roman and Roman-Dutch
law concerning the controversy around
media rights. The analysis of the appli-
cable principles with respect to sport and
games nevertheless provides interesting
food for thought, which could explain
the present position in the South African
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law with regard to sports broadcasts. The
Romans are after all infamous for extrava-
gant and elaborate games held in the Cir-
cus Maximus, the Flavian amphitheatre
(or Coliseum) and elsewhere.

Sport is as old as mankind itself. Prehis-
toric rock art apparently depicts scenes of
prehistoric people participating in sprints,
swimming, archery and wrestling in front
of spectators.?! The archaeological records
of every great civilisation from Mesopo-
tamia, Sumeria, Phoenicia, Babylonia and
Persia to Egypt provide evidence of en-
thusiastic spectators who cheered on par-
ticipants in a variety of ancient sports.??
In Amrit, the old Phoenician city, the re-
mains can be found of what is believed to
be the oldest sports stadium, built around
1500 BC to make spectators more com-
fortable and provide a better view on the
playing field.?

The old Greeks would take sport and the
building of sport stadia to new heights,
especially during the celebrations of the
quadrennial ancient Olympic Games.?
However, it was the Romans who would
eventually take sport to the level of en-
tertainment spectacle. Where other com-
munities up to that time had practised
sports for the sake of fitness and skill for
daily survival, preparedness for war or to
honour the gods in religious festivals, the
Romans to a large extent abandoned these
principles and presented sport for the sake
of sport with the sole purpose of entertain-
ing the masses.”

The focus on sport as entertainment and
the watering down of religious rituals
and survival or preparedness considera-
tions would play an important role in the
approach which Roman law followed in
relation to sport and games. According to
tradition the Roman emperors presented
games in the valley between the Palatine
and Aventine hills since the founding
of Rome.?® Spectators who attended the
games initially stood on the slopes of the
hills to watch participants.”’ In the sixth
century BC Tarquinius Priscus, the fifth
king of Rome, built a race track for chari-
ots and erected wooden stands with seats
from where the nobility could watch the
races.?® The last king of Rome, Tarquin-
ius Superbus, later extended the seats to
also accommodate the general citizenry.?
This stadium became known as the Circus
Maximus and would, after regular up-
grades by various Roman rulers, for near-
ly one thousand years remain the centre
of the extravagant Roman games.** After
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improvements made by Julius Caesar in
the first century BC, the Circus Maximus
could eventually seat 250,000 spectators?’!
— more than one quarter of the total popu-
lation of Rome at the time.*?

The Romans were probably also the first to
allow women as spectators to the games.
According to Ovid® the games were es-
pecially the place where single people
(and probably quite a few married people)
could meet members of the opposite sex.
If a married woman attended the games
without the consent of her husband, that
constituted valid grounds for divorce.**
Women, however, did not have the same
remedies against their husbands!®

The games in the different arenas were /u-
dos civitati*® or civilian games. Access to
the games was therefore free and enthu-
siastic spectators queued up even before
dawn to get the best seats.’” The Romans
found different means to finance the lav-
ish games, such as funds allocated from
the fiscus,?® fines which were levied for
specific crimes,*® donations*’ or bequests*!
from rich Romans and amounts which
Roman officials had to provide from their
own pockets when appointed to specific
posts.*? In 230 AD the emperor Alexan-
der Severus even instituted a special tax
on pimps and prostitutes to restore the
arenas in Rome.* But the Romans never
demanded entrance fees from spectators —
entry was always free. In fact, if someone
was prevented from watching the public
games without a valid reason, that person
could claim reparation* from the person
who had prevented him from attending
as it was seen as a loss if someone was
unable to enjoy the benefit of the public
facility.®

It therefore seems as though Roman law
did not recognise any proprietary inter-
est in sport which could be vested in an
organiser or donor and which could pro-
vide the basis for the recognition of a legal
interest. Consequently there was also no
interest which could be traded.

The practice that spectators had free en-
try to games and sports meetings would
persist for approximately two thousand
years. The decline of the Roman Empire
in the east and the west brought the large
extravagant games in the arenas to an end.
But sport survived in various forms during
the Middle Ages and eventually provided
as much entertainment to spectators. The
ancient era of sport stadia which could
hold hundreds of thousands of spectators
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may have been over, but sports events
in the Middle Ages often coincided with
fétes and annual markets and could endure
for days or even weeks on end.* The an-
nual markets were organised by the feu-
dal landlords on the authority of the dif-
ferent kings and were accompanied with
pomp and ceremony.’’ Merchants came
together from all over to sell a variety of
merchandise, cattle and draught animals.*®
Knights in shining armour with ornate
shields and bright banners participated in
lance fights,* while other sport like horse
racing, archery, sprinting, boxing, wres-
tling and cock fights also took place.*
The merchants had to pay toll and taxes to
sell their wares or livestock at the fétes>!
and knights had to pay a tax to the king to
participate in a tournament.*> There are no
indications that spectators ever had to pay
entry fees to attend sports tournaments.
Wooden structures with standing room or
seats for the nobility were normally erect-
ed. The rabble had to stand where they
could find a space.” When tournaments
were held in market squares of towns,
spectators congregated in the windows
and on roofs of houses adjoining or over-
looking the squares. When tournaments
were held outside towns, the spectators
watched from the town’s protective walls
and even climbed trees to get a better
view.** Everyone was welcome especially
as it provided an opportunity for the nobil-
ity to exhibit their wealth and demonstrate
their eminence to their subjects.*

The market squares or terrains where an-
nual markets were held were deemed to be
public places for use by all.’® Van Leeu-
wen’’ mentions that it was not permis-
sible to arrest a debtor during the annual
market, although the debtor’s possessions
could be confiscated to bring about the
individual’s appearance in court after the
closure of the market. In The Netherlands
there were also the doele — halls where
the town guard convened and practised
archery, gymnastics and other exercises —
which were deemed to be public places.*®
In Scotland attendance of a foreign annual
market was a ground for essoin® or the
legitimate non-appearance at court. But it
seems as though the English were not as
lenient.®

Other sports were also practised®' and the
origin of nearly every kind of sport being
practised today can be found in the Mid-
dle Ages.> However, there were nearly no
areas which were exclusively set aside for
playing sport. This situation resulted in
sport being played in market squares and

other public places and no clear lines were
drawn to separate players from specta-
tors.®® This often led to spectators massing
together around players and jostling them
with the result that fights often broke out
between spectators and players.® On feast
days everyone in the town, man and wom-
an, old and young, gathered on the com-
munal grounds for a type of football — to
watch and to participate.®’

Sport still belonged to the community
and it seems as though neither the Ro-
man-Dutch law nor the old English law
acknowledged any proprietary interest
which could vest in the estate of an organ-
iser or landowner and which could legally
be the foundation for a protectable inter-
est.

The practice of taking entrance fees or
gate fees at sports events had its origin in
the middle of the nineteenth century. This
was also the time during which modern
sport, as we know it today, began to ap-
pear. During this time it was particularly
the private schools and universities in
England that experienced a need to com-
pete with one another. This led to the first
efforts to standardise the rules of sport and
to standardise the size of playing fields.%
In an effort to maintain order, spectators
were separated from players, initially by
painting white lines on the ground, later
by fencing them off with rope and even
later by erecting stands.®’

Standardising the rules was one factor
which led to the establishment of sports
clubs where enthusiasts could gather to
play their favourite sport.%® Another factor
was that market squares had, as a result
of increased urbanisation, been taken over
by more and more business premises and
merchants were less tolerant towards the
often ill-disciplined games around their
shops and stalls.® This in turn led to the
moving of sport from the market squares
and other public places to private prem-
ises. The founding of clubs in turn led
to the creation of leagues’™ and leagues
would eventually lead to professional
sport where players were remunerated for
their services.”!

Cricket was in this sense the pioneer
which had towards the end of the eight-
eenth century already been played accord-
ing to standardised rules in England.”> A
differentiation was made from an early
stage between ‘“‘gentlemen” (amateur
players) and “players” (professional play-
ers).” Initially the number of professional
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players in each team was limited, but in
time especially urban cricket clubs would
make exclusive use of professional play-
ers.”* The development of cricket clubs
with their own cricket fields was mainly
the result of the fact that, by the end of
the eighteenth century, betting on cricket
games had become one of the favourite
pastimes of the aristocracy.” The crick-
et fields initially provided other sports
clubs, especially football clubs, with the
ideal playing fields where they could play
their matches.” In time other sports clubs
would eventually, as their particular sports
codes became more popular, develop their
own playing fields.”’

The costs involved in establishing and
maintaining sports fields, the remunera-
tion being paid to professional players as
well as the costs of travelling from one
town to the next for league games, pre-
sented new challenges to clubs. Initially
a hat was passed around during a match
and donations were requested from spec-
tators.”® These funds could not provide
in the growing need for funds. The clubs
did, however, have a powerful weapon. As
they were the owners of the sports fields,
these were private premises and the right
of admission could be reserved.” This
meant that spectators could not watch
sport unless they had gained entry to the
sports fields or stadia. The clubs quickly
realised that sports enthusiasts were so fa-
natical that they would be willing to pay
for the privilege to watch their favourite
sport and the clubs could refuse entry to
anyone unable or unwilling to buy an en-
trance ticket.’ Where sport was for millen-
nia played in public places and spectators
were always welcome to attend, high per-
formance sport had now moved to playing
fields or stadia which were fenced off and
where entry was strictly controlled.

Charging gate fees and the accompany-
ing entry control did not have its origin
in any proprietary rights inherent in sport
which the stadium owners, sports federa-
tions, sports clubs, sports leagues, donors,
sponsors, promoters or participants in the
league had in the game or in the course
of the play on the playing field. Neither
the Roman law, nor Roman-Dutch law nor
the old English law had ever developed to
such a level that such a right with respect
to sport had ever been acknowledged. The
access control to sports events and the tak-
ing of gate fees had its origin in the private
ownership or proprietary rights over play-
ing fields or sport stadia and the enforce-
ment of the normal rights of any posses-
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sor or owner with respect to immovable
property.

It is against this background that radio sta-
tions arrived on the scene in the 1920s and
started broadcasting live commentary on
sports events. Just as spectators could not
attend a game if they had not been granted
access, so radio stations could in general
not broadcast live commentary on sports
events unless they had gained entry to the
playing fields or stadia for their commen-
tators and equipment.®!

It seemed as though sport and radio were
made for one another. Ingenious publicity
of the boxing match in July 1921 between
Jack Dempsey and Georges Carpentier led
to 300,000 enthusiastic spectators filling
the stadium. It was the first time in his-
tory that more than US$ 1 million had
been taken in gate fees at one single sports
event.®? In addition chain stores in the area
reported that their turnover in radio sets in
the two weeks before the match totalled
approximately US$ 90,000 and about
500,000 listeners on the east coast of the
United States tuned in for the broadcast.®

This astonishing success resulted in other
sports codes like horse racing, baseball,
tennis, American football and ice hockey
also seeking the exposure the radio could
offer and sometimes even paid radio sta-
tions to broadcast their matches.®* Sports
broadcasts became more and more popu-
lar and in 1922 about five million listeners
on three continents tuned in for live com-
mentary during the baseball World Se-
ries.® By 1927 approximately 40 million
listeners tuned in on the live broadcast of
the boxing match between Jack Dempsey
and Jack Sharkey.3¢

But the seed of strife had already been
sown with the first sports broadcast which
had been relayed by the telegraph. News-
paper magnates saw the “new” technol-
ogy as a threat to their newspapers.’’ At
the time newspapers were the only me-
dium which brought sports news to sports
enthusiasts.®® Sports broadcasts brought
this monopoly at risk. In addition leagues,
club owners and promoters were quickly
worried that the number of listeners who
tuned in to live sports broadcasts would
lead to a gradual reduction in attendance
of spectators at matches and that their in-
come from gate fees would be negatively
affected.®® Sports broadcasts were also
the source of conflict which still endures
today and will probably never be solved.
In houses everywhere men who wanted to
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tune in to sports broadcasts had to com-
pete with women (and teenagers) who
wanted to tune in to soapies.”® A discus-
sion of this conflict falls outside the scope
of this article.

Leagues, club owners and promoters ini-
tially tried to stem the possible negative
impact of live broadcasts on gate fees by
stopping sports broadcasts.”’ But the de-
mand had already been created with sports
enthusiasts and leagues, club owners and
promoters had to find a way to protect their
income and simultaneously make live
sports broadcasts possible. In fact, they
already had a clear solution to their prob-
lem. Just as the spectators had to pay to
attend matches, leagues, club owners and
promoters had by the 1930s started to im-
pose “licence fees” on radio stations who
wanted to broadcast their matches live.*
Radio stations that wished to present a live
broadcast of the boxing match between Joe
Louis and Max Schmeling in 1935 each
had to pay a “licence fee” of US$ 27,500.%

It was also during this time that radio sta-
tions begain to air advertisements for a
fee and it would be a logical next step to
link advertising with sport to enable large
companies to sponsor the broadcasts and
introduce their brand names and products
to millions of listeners. In 1935 the Ford
motor company paid US$ 100,000 to the
radio station WMAQ to be the broadcast
sponsor for the baseball World Series.*
or radio stations paying licence fees for
the live broadcast of sports events, it was
a wise investment which paid good divi-
dends. The expense of licence fees faded
in comparison with the advertising fees
which radio stations could rake in during
the broadcasts.”

Initially radio stations were handled on
the same basis as all other spectators —
any person who was willing to pay entry
fees or licence fees was allowed to attend
matches and to broadcast live.”® The huge
profits which radio stations could generate
from advertising during live broadcasts
resulted in competition between radio sta-
tions. Radio stations were willing to pay
much more in order to have exclusive
broadcasting rights and thus gain an ad-
vantage over their competitors.®’

It was inevitable that clashes would take
place amongst media networks as well as
between media networks and leagues, club
owners or promoters. As early as 1883 a
dispute developed over a team photograph
which had been taken of the Australian
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cricket team at the Oval in London.”® The
defendant had taken the photograph with
the consent of the Australian cricket cap-
tain and on the instruction of the claimants,
who had been operating as the London
Stereoscopic and Photographic Company.
The claimants had also, in accordance
with the copyright law of the time®, reg-
istered the copyright of the photograph in
the name of the London Stereoscopic and
Photographic Company. The defendant
had also made copies of the photograph,
framed them and sold them commercially.
This case relied on the correct interpreta-
tion of the relevant copyright law'® and
it was on that basis that it was decided in
favour of the defendant. It did underline
that the point of contact between sport and
the media would become a source of much
conflict.

Who would have thought that a meeting
of a women’s association would lead to
huge consternation and eventually pro-
vide the basis in accordance with which
English law would approach sports broad-
casts for almost a century? That is exactly
what happened in Sports & General Press
Agency Ltd v. Our Dogs Publishing Co
Ltd.'™" In June 1915 the Ladies’ Kennel
Association held a dog show in the Lon-
don botanical garden and granted the ex-
clusive right to take photographs at the
show by contract to a particular photog-
rapher. That photographer in turn awarded
the exclusive rights to publish the photo-
graphs to the claimants. The defendants
also sent a photographer to the show and
despite objections and requests not to do
so, he continued to take photographs of
the show which were published in their
magazine Our Dogs. The claimants there-
upon brought an application, amongst oth-
ers, for an interdict against the defendants
and relied on the so-called exclusive rights
which the Ladies’ Kennel Association had
given the photographer and the exclusive
rights which the claimants had in turn re-
ceived from the photographer. The court
found that the Ladies’ Kennel Association
did not own any exclusive rights to take
photographs during the dog show and was
thus not in a position to transfer any rights
to the photographer. As a consequence, the
photographer was also not in a position to
transfer any rights to the claimant. The La-
dies’ Kennel Association could at most, as
a result of their contractual right to occupy
the specific premises for the show, enforce
entry control and prevent any other person
from bringing a camera onto the premises.
They had neglected to do so. The claim-
ants took the ruling on appeal, but the ap-


p96303672
Typewritten Text
Reproduced with kind permission of the Global Sports Law and Taxation Reports
http://www.sportsandtaxation.com/category/gsltr/ 



peal was eventually turned down in the
Court of Appeals.!??

It is against this backdrop that the courts
in the United States of America and Aus-
tralia subsequently had to attend to is-
sues with respect to media rights in sport.
A 1931 boxing match in Brooklyn, New
York, between Jack Sharkey and Mickey
Walker, would bring two media houses
into conflict.'” The promoters of the box-
ing match had contractually given the ex-
clusive rights to Rudolph Mayer Pictures
Inc to produce images of the boxing match
and to distribute them. A competitor, Pathe
News Inc, had sent photographers to the
stadium and had also mounted a camera
on the roof of an adjacent building and
took images of the boxing match. Pathe
News compiled a film journal from the
images with the aim of releasing it com-
mercially. Rudolph Mayer Pictures there-
upon successfully applied for an interdict
to prevent the violation of their exclusive
right. The interdict was upheld on appeal
by the New York Court of Appeals,'® os-
tensibly because the court was of the opin-
ion that the promoters indeed did have
proprietary rights (or rights of ownership)
over the boxing match and were therefore
able to transfer any accompanying rights,
like that of making exclusive images, to
Rudolph Mayer Pictures.!%

The next salvo in the battle for sports
broadcasts was fired in 1936 in the dis-
trict court of New York in the case of Na-
tional Exhibition Co v. Teleflash Inc.'%
The claimant was the owner of a baseball
stadium. He had contractually transferred
the exclusive rights for live ball-by-ball
broadcasts of the games at the stadium to
the Western Union Telegraph Company.
The defendant had, however, also broad-
cast live commentary of the games to lis-
teners by telephone. The court questioned
if there were any grounds on which it could
be found the claimant had retained any
proprietary rights in the baseball games
at the relevant stadium. Although it was
not clear how the defendant could have
obtained the necessary information for
the broadcasts, Judge Caffey found that
it could have been accomplished in one
of two ways: the information was either
obtained from spectators who were on the
premises of the baseball stadium, or it was
obtained from individuals who had taken
up position somewhere outside the sta-
dium. If it was obtained from spectators,
they were by virtue of their entry tickets
rightfully on the premises and there was
no indication that the entry tickets placed
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any contractual limitation on the distribu-
tion of information about the games. If the
commentary was based on the course of
the game which was observed from out-
side the stadium, there was no basis on
which the defendants could have been
prevented from doing the live broadcast.
Consequently Judge Caffey found that the
plea documents of the claimant did not
disclose a cause of action.!”

During the same year the high court of
New South Wales had to determine in
Victoria Park Racing and Recreation
Grounds Co Ltd v. Taylor'® whether the
owners of a horse racing course could pre-
vent a radio station from presenting live
broadcasts without permission. The third
defendant, the Commonwealth Broadcast-
ing Corporation, had erected a platform
on the property of the first defendant with
the permission of the first defendant, the
owner of the land adjoining Victoria Park.
From this vantage point the second de-
fendant, a commentator, could with the
use of binoculars observe the horse rac-
es at Victoria Park, as well as the notice
boards on which the draws, withdrawals
and results were announced and give com-
mentary on the horse races which were
broadcast live on the radio station 2UW
of the third defendant. This resulted in the
claimant collecting less gate fees as fewer
spectators attended the races and more and
more chose to listen to live commentary
on the radio. The claimant had, mainly
based on neighbour law and nuisance, ap-
plied for an interdict which would require
that the first defendant had to see to it that
his land was not used to watch horse races
on Victoria Park; which would prohibit
the second defendant from commenting
on horse races; and would prohibit the
third defendant from broadcasting the
commentaries on the horse races. Judge
Nicholas explained that nuisance existed
when someone used his or her property in
such a manner that it posed a threat to oth-
ers or that it violated an existing right in
such a way that the rights holder suffered
losses or could not enjoy the reasonable
use of his own property.'” The defendants
had, however, in no way interfered with
or prevented anyone from attending the
horse races. The mere fact that the land of
the first defendant had been used in an un-
common manner and that the third defend-
ant made a profit from the live broadcasts
of horse races were not sufficient to find
that the defendants had violated the rights
of the claimant. As a result Judge Nicholas
found that there were no grounds to grant
the interdict.!!
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The appeal in Victoria Park Racing and
Recreation Grounds Co Ltd v. Taylor left
the high court of Australia divided."! The
court took note of the “new approach”
which was at the time developing in the
United States.!’> Nevertheless, the ma-
jority referred'”® in their judgment to the
English verdict in Our Dogs'* and found
that there were no legal grounds on which
the defendants could be prevented from
watching the horse races from the adjoin-
ing land or be prevented from broadcast-
ing live commentary from there. Chief
Justice Latham explained that anyone was
entitled to erect a fence around his or her
property to prevent others from seeing
what took place on that property. Especial-
ly sports grounds could be properly fenced
to ensure that anyone who did not have an
entry ticket was unable to share in what
transpired on the sports fields. The law
could, however, not be used to effectively
erect fences which the claimant himself or
herself was unwilling to erect.!'> The mi-
nority was of the opinion that the law had
to be developed to make provision for new
imaginative use of property which could
negatively impact on neighbours. They
distinguished this case from Our Dogs''®
as the photographer in Our Dogs'” was
on the premises, while the broadcaster in
Victoria Park''® was watching from the
outside.'”” Our Dogs,'” according to the
minority, could not be seen as authority
for anyone to look in onto the property
of someone else from the outside without
limits.'?! The majority, however, turned
down the appeal and the claimant was left
without remedy.'?

The “new approach” in the United States
took further shape only a few days after
the ruling in the Victoria Park appeal,'?
and found expression in the case of Twen-
tieth Century Sporting Club v. Transra-
dio Press Service.'* The first and second
claimants were the promoters of a boxing
match between Joe Louis and Thomas
Farr which would take place in August
1937 in the New York Yankee stadium.
The first and second claimants had granted
the exclusive rights for the live broadcast
of the match from the ring to a third claim-
ant, the National Broadcasting Company.
The defendant had, however, announced
that they would also broadcast round-for-
round commentary and ignored a written
request from the claimant’s attorneys to
refrain from such a broadcast. The de-
fendant would compile their commentary
by listening in on the broadcast of the third
claimant and information collected from
journalists seated around the boxing ring.
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Judge Pecore found that the boxing match
could only take place as a result of the in-
vestment of a lot of time, money and effort
by the claimants. In addition the claimants
had expressly indicated on the entry tick-
ets that no spectator could, without the
required authorisation, capture images of
the boxing match or have it broadcast.'?
Furthermore, the defendant would make
unreasonable use of the broadcast of the
third claimant to compile its commentary.
With reference to the Rudolph Mayer
case'” Judge Pecore found that the de-
fendant would indeed violate the rights of
the claimants and granted the application
for the interdict pendente lite.'”’

This verdict would almost a year later pro-
vide the basis for the locus classicus with
respect to sports broadcasts in the United
States in Pittsburgh Athletic Co v. KQV
Broadcasting Co."” The district court in
Pennsylvania had to rule whether the live
broadcast of ball-by-ball commentary of
baseball games by Forbes Field in Pitts-
burgh was admissible. The claimant was
the owner of the Pirates baseball team
which was playing all their home games
on Forbes Field. There was a high fence
around Forbes Field and spectators could
only attend baseball games by buying an
entry ticket. The entry ticket clearly stat-
ed that ticket holders were not entitled to
pass on any news about the progress of
the games to anyone outside the stadium
during the game. The claimants had trans-
ferred the exclusive right to broadcast live
ball-by-ball commentary on the games to
General Mills Inc who in turn transferred
the rights to the National Broadcasting
Company. The defendant placed observ-
ers on buildings outside Forbes Field
from where they could view the progress
of the baseball games taking place on
Forbes Field and could enable the defend-
ant to broadcast ball-by-ball commentary
while the games were being played. Judge

Schoonmaker ruled that the exclusive
right to broadcast baseball games from
Forbes Field was a proprietary right of
the claimant and that the defendant vio-
lated this proprietary right when it broad-
cast ball-by-ball commentary on baseball
games. The result was that the action of
the defendant constituted wrongful com-
petition.'”® He further explained that the
exclusive right was deemed to be a pro-
prietary right as the court in casu sat as
court of equity and as such the court could
only concern itself with the protection of
property. Any proprietary interest is, how-
ever, for this purpose deemed to be a pro-
prietary right.!3° In addition he differenti-
ated this case from the English ruling in
Our Dogs"! and the Australian ruling in
Victoria Park!3? as his verdict was based
on wrongful competition which would not
be tenable under English (or Australian)
Common Law.'*? Judge Schoonmaker em-
phasised' that the law, title and interest in
baseball games were vested in the owners
of the baseball teams. This included the
exclusive right to disseminate or publish
news, reports, commentary or descriptions
of games, as well as the right to transfer
such rights to licence holders. In view of
the fact that the broadcasts of the defend-
ant would infringe on the exclusive rights
of the claimant and thus amount to wrong-
ful competition, he granted an interdict
pendente lite against the defendant.'*

The recognition of media rights then ap-
parently suffered a setback in New York.
In Madison Square Garden Corp v. Uni-
versal Pictures Co'* the claimant was the
owner of the well-known Madison Square
Garden sports arena where various sports
codes, including ice hockey, regularly
played matches. The claimant was also
the owner of the New York Rangers ice
hockey team which played all their home
encounters at Madison Square Garden.
The defendants had made a movie Ido! of

The second and concluding part of this article
will be published in the March 2015 issue of
GSLTR. An carlier Afrikaans version of the com-
plete article appeared on Litnet Akademies Regte
at www.litnet.co.za/Article/die-regsaard-van-
mediaregte-in-sport (accessed 26 October 2014).
2 Bluris LLB (SA) LLD (Pret) FA Arb SA, L Akad
SA. Professor in private law, Director of the Cen-
tre for Intellectual Property Law and Co-Director
of the Centre for Sports and Entertainment

Law, Faculty of Law, University of Pretoria;
member of The Hague International Sports Law
Academy; Advocate of the High Court of South
Africa.
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the Crowds and in it made elaborate use of
images and photographs which apparently
depicted hockey matches and crowds in
Madison Square Garden, as well as New
York Rangers players. In addition the ad-
vertising material for the movie included
references to Madison Square Garden.
The court a quo granted the motion of
the defendants to turn down the case as
it had found that the claimant’s pleas had
not disclosed any protectable proprietary
interest which had been detrimentally af-
fected by the defendants.!?’

However, it was only a temporary setback
as the New York Court of Appeals held,
in a unanimous verdict that the claimant
had built up a valuable business which had
generated a considerable income from the
awarding of licences to take photographs
and images of the New York Rangers at
Madison Square Garden.'*® The claimant
had, with considerable effort and cost built
up an established right in its good name,
reputation and goodwill and the defend-
ants violated these rights by making use
of the relevant images and photographs in
their film."* The court found that the de-
fendants had used the images and photo-
graphs of the New York Rangers and the
reference to Madison Square Garden with
the sole aim of usurping the financial value
of the team and the arena, which had been
created with the effort, cost and skill of the
claimant. They could only do that with the
consent of the claimant.!* Without refer-
ring to the Pittsburgh Athletic'*! verdict,
the New York Court of Appeal reached
the same conclusion as the Pennsylvania
District Court with respect to the existence
and nature of media rights in sport.

The second and concluding part of this ar-
ticle will be published in the March 2015
issue of GSLTR.
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